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THIS DEED OF GUARANTEE AND INDEMNITY IS MADE BETWEEN:

The Slovak Republic, represented by the Ministry of Finance of the Slovak Republic, having its principal office at Štefanovičova 5, 817 82 Bratislava, Slovak republic, represented by Ing. Ján Počiatek, the Minister of Finance of the Slovak Republic.
hereinafter called: the “Guarantor”

of the first part, and

European Investment Bank having its Head Office at 100, boulevard Konrad Adenauer, Luxembourg‑Kirchberg, Grand Duchy of Luxembourg, represented by [(],

hereinafter called: the “Bank”

of the second part.

WHEREAS:

‑
by a facility agreement dated [(] (hereinafter called the “EIB Facility Agreement") between the Bank and [(] (the “Borrower”), the Bank has established in favour of the Borrower a credit in an aggregate principal amount not exceeding EUR 1,000,000,000 as from time to time amended, varied, supplemented or novated with the written consent of the Guarantor (the “Credit”) to be used by the Borrower for the financing of the Project;

‑
the obligations of the Bank under the EIB Facility Agreement are conditional upon the prior execution and delivery by the Guarantor of this Deed of Guarantee and Indemnity (hereinafter referred to as the “Deed of Guarantee and Indemnity”) and the delivery of a favourable legal opinion thereon from the Bank’s counsel, which the Bank hereby confirms it has received;
‑
the Guarantor is satisfied that it is entering into this Deed of Guarantee and Indemnity for the purposes of its business and that its doing so benefits the Guarantor;

-
the execution of this Deed of Guarantee and Indemnity has been authorised by the [(] of the Guarantor by the Resolution No.[(] dated [(] (Annex I) and, without any representation on the same being given by any party to any other party other than the representations given under Article 2.06 (Representations and Warranties of Guarantor), all necessary approvals required by the European or national state aid rules have been duly obtained and remain in force;

-
references herein to Articles, Recitals, Schedules and Annexes are references respectively to articles of, and recitals, schedules and annexes to, this Deed of Guarantee and Indemnity. 


NOW THEREFORE it is hereby agreed as follows:

ARTICLE 1
EIB Facility Agreement

1.01 Notice of EIB Facility Agreement 

The Guarantor acknowledges notice of the provisions of, and the transactions contemplated by, the Finance Documents, certified copies or originals of which have been delivered to it by the Borrower.

1.02 Defined Terms

1.02A
Terms defined in the Concession Agreement and, for the purposes of Article 9.07 (Early Termination) only, the Common Terms Agreement (in the form entered into on [(]) shall have the same meaning where used herein. 

1.02B
Any reference in this Deed of Guarantee and Indemnity to:

(a) “Concession Agreement” means the concession agreement dated 15th April 2009 and entered into between the Slovak Republic (represented by the Slovakian Ministry of Transport, Post and Telecommunications with its seat at Námestie slobody 6, 810 05 Bratislava) as grantor and the Borrower as concessionaire;

(b) “Common Terms Agreement” means the common terms agreement dated [(] between the Borrower, the Bank and the Lenders;

(c) “Finance Document” means the EIB Facility Agreement, the Common Terms Agreement  and [other documents and definitions to be included when  financing documentation is available];

(d) “Funding Losses” means Losses actually incurred or sustained by the Bank in liquidating or redeploying deposits or funds taken or contracted to be taken from or made with third parties or arrangements entered into by the Bank or any part or parts thereof.

(e) “Guaranteed Amount” means all amounts due and payable by the Borrower to the Bank under and pursuant to the Finance Documents (other than Tranche B and interest accrued on Tranche B or any Losses arising out of Tranche B)  up to and including the Guarantee Maximum Amount;

(f) “Guarantee Maximum Amount” means EUR 800 million or if less, 1.15x the outstanding principal amount of Tranche A;

(g) “Lenders” means the banks and financial institutions other than the Bank providing financing to the Borrower for the purposes of financing the performance by the Borrower of its obligations under the Concession Agreement;

(h) “Loan” means the loan made by the Bank to the Borrower under and pursuant to Tranche A of the EIB Facility Agreement;

(i) “Loan Default” has the meaning give to such term in the Common Terms Agreement;

(j) “Losses” means losses (including Funding Losses), costs, charges, expenses, interest, taxes, fees (including, legal fees and any VAT thereon), payments, liabilities, penalties, damages, adverse judgments, orders or other sanctions;

(k) “Notice of Demand” means the notice of demand substantially in the form set out in Annex 2 to this Deed of Guarantee and Indemnity.

(l) “person” shall be construed as a reference to any person, firm, company, corporation, government, state or agency of a state or any association or partnership (whether or not having separate legal personality) of two or more of the foregoing;

(m) “Project Agreements” means [●];

(n) “Security Interest” means a pledge, mortgage, charge, lien or other security interest securing any obligation of any person or any other agreement or arrangement having a similar effect;

(o) “tax” shall be construed so as to include any tax, levy, impost, duty or other charge of a similar nature (including any penalty or interest payable in connection with any failure to pay or any delay in paying any of the same); 

(p) “Tranche A” means the guaranteed tranche of the credit facility provided by the Bank to the Borrower pursuant to the EIB Facility Agreement in the principal amount of EUR 700,000,000 and referred to as Tranche A therein.

(q) “Tranche B” means the unguaranteed tranche of the credit facility provided by the Bank to the Borrower pursuant to the EIB Facility Agreement in the principal amount of EUR 300,000,000 and referred to as Tranche B therein.

(r) “winding-up”, “dissolution” or “administration” of a company or corporation shall be construed so as to include any equivalent or analogous proceedings under the law of the jurisdiction in which such company or corporation is incorporated or any jurisdiction in which such company or corporation carries on business including the seeking of liquidation, winding up, reorganisation, dissolution, administration, arrangement, adjustment, protection from creditors or relief of debtors.

1.03 Other Documents
1.03A All definitions and provisions which are incorporated herein by reference to any other document or agreement shall survive the expiry or termination of such document or agreement and any repayment or payment of moneys by the Borrower, any other obligor or other person thereunder. 

1.03B Any reference herein to any document or agreement shall be construed as a reference to the same as from time to time amended, supplemented, restated, novated or replaced in accordance with its terms.

1.04 Statutes


Any reference in this Deed of Guarantee and Indemnity to a statute or statutory provision shall, unless the contrary is indicated, be construed as a reference to such statute or statutory provision as the same shall have been or may be amended or re-enacted.  

1.05 Third Party Rights

Unless expressly provided to the contrary, a person who is not a party to this Deed of Guarantee and Indemnity has no right under the Contracts (Rights of Third Parties) Act 1999 or otherwise to enforce or to enjoy the benefit of any term of this Deed of Guarantee and Indemnity. 


The consent of any person who is not a party to this Deed of Guarantee and Indemnity is not required to rescind or vary this Deed of Guarantee and Indemnity.

1.06 Article, Schedule and Annex Headings

References in this Deed of Guarantee and Indemnity to Articles, Recitals, Schedules or Annexes are, save if explicitly stipulated otherwise, references respectively to articles of, and recitals, schedules or annexes to, this Deed of Guarantee and Indemnity. Article, Schedule and Annex headings are for ease of reference only and shall not affect the construction of this Deed of Guarantee and Indemnity. 

ARTICLE 2
Guarantee

2.01
Payment

2.01A
Guarantee

(a)
Subject always to Article 3.02, the Guarantor hereby unconditionally and irrevocably guarantees to the Bank the full and complete payment by or on behalf of the Borrower of the Guaranteed Amounts which have become due and payable by the Borrower under the terms of the Finance Documents but which are unpaid after the expiry of the relevant grace periods provided under the EIB Facility Agreement.  For the avoidance of doubt, the full amount of the Loan shall be due and payable upon receipt by the Borrower of a notice pursuant to, clause [(] of the Common Terms Agreement and any acceleration of the loan under the EIB Facility Agreement will always be made by the Bank in accordance with the terms of the Finance Documents.

(b)
Following receipt by the Guarantor of a Notice of Demand from the Bank, the Guarantor will make, or cause to be made, payments in respect of the Guaranteed Amounts by 11.00 a.m. (Bratislava time) on the day which is fifteen (15) days following receipt of a Notice of Demand.

2.01B
Guarantors Option
(a)
The Guarantor may at any time, subject to paragraph (b) below, pay to the Bank all (but not less than all) of the outstanding Guaranteed Amounts, including amounts arising under Article [4.2] (Interest on overdue sums) of the EIB Facility Agreement and under Article 2.01C of this Deed of Guarantee and Indemnity (if any), in full settlement and discharge of its obligations hereunder.  

(b)
Any payment by the Guarantor pursuant to paragraph (a) shall be made together with payment of any amounts owed by the Guarantor to the Bank pursuant to Article 6 of this Deed of Guarantee and Indemnity.

2.01C 
Interest on Overdue Sums

The Guarantor further agrees and undertakes to pay interest to the Bank at the rate specified in, and calculated under, Article [4.2] (Interest on overdue sums) of the EIB Facility Agreement on any sum demanded under this Deed of Guarantee and Indemnity from its due date until its date of receipt by the Bank.

2.01D
Currency of Payment

Payments due under this Deed of Guarantee and Indemnity will be satisfied by payment to the Bank in Euro (or, if a change in the currency of the EIB Facility Agreement is agreed, that other currency) by credit to a Euro (or other currency as applicable) account at a bank in [●], as specified in the Notice of Demand.

2.01E Discharge

Without prejudice to any of the rights of the Bank under the Finance Documents, payment by the Guarantor of a Guaranteed Amount in accordance with this Guarantee shall discharge pro tanto the liability of the Borrower, and remedy any failure, to make such payment to the Bank.

2.02
Nature of the Guarantor’s liability

2.02A
The obligations of the Guarantor hereunder are those of a primary obligor and not merely those of a surety. Neither the obligations and/or rights of the Guarantor under this Deed of Guarantee and Indemnity nor the rights, powers or remedies conferred upon the Bank in this Deed of Guarantee and Indemnity or by law shall be impaired, discharged or otherwise affected by reason of:

(a) the illegality, invalidity, ineffectiveness or unenforceability in or of the terms of the EIB Facility Agreement or of any other security for the Borrower's obligations thereunder;

(b) the disability, incapacity or change in status or constitution of the Borrower, the Bank or any other person;

(c) the winding-up, dissolution, administration or re-organisation of the Borrower or any other person or any change in the status, function, control or ownership of the Borrower or any such person;

(d) any time or other indulgence agreed or granted by the Bank or any arrangement entered into or composition accepted by the Bank, varying the rights of the Bank under the EIB Facility Agreement or any security arrangement;

(e) forbearance or delay on the part of the Bank in asserting any of its rights against the Borrower or any other person under the EIB Facility Agreement; 

(f) any other guarantee or Security Interest which the Bank now has or may hereafter acquire with respect to the Borrower's or any other person’s obligations owed to the Bank under the EIB Facility Agreement or any other Finance Document; 

(g) any amendment to, or any variation, waiver or release of, the Guaranteed Amounts or any of them or any Security Interest held by the Bank in respect thereof;

(h) any total or partial failure to take or perfect any security proposed to be taken in respect of any Guaranteed Amounts or any total or partial failure to realise the value of, or any release, discharge, exchange or substitution of, any Security Interest held by the Bank in respect of any Guaranteed Amount; or

(i) any other act, event, omission or circumstance, other than actual payment of any Guaranteed Amount, which might otherwise discharge, diminish, impair or otherwise affect any of the obligations of the Guarantor under this Deed of Guarantee and Indemnity or any of the rights, powers and remedies conferred upon the Bank in this Deed of Guarantee and Indemnity or by law,

2.02B
If and to the extent that the persons within the Bank who are responsible for the Project become aware of the occurrence of any of the events or circumstances described in paragraphs (d), (e) and (g) above insofar as they relate to the Borrower, the Bank shall use all reasonable endeavours to inform the Guarantor as soon as reasonably practicable thereafter.

2.03
Indemnity

Subject always to Article 3.02, as an original and independent continuing obligation, additional to and separate from those set out in Articles 2.01 above, and without prejudice to the validity or enforceability of those obligations, the Guarantor unconditionally and irrevocably undertakes (as primary obligor and not merely those of surety) that, if any Guaranteed Amounts should not be recoverable from the Guarantor under Article 2.01 above as a result of this Deed of Guarantee and Indemnity being or becoming void, voidable, unenforceable or ineffective as against the Borrower for any reason whatsoever and whether or not the reason may have been known to the Bank or any other person at any time the Guarantor shall  be liable as a principal debtor and primary obligor to indemnify the Bank on demand against any cost, loss or liability the Bank incurs as a result of the Borrower not paying, performing or discharging any amount or obligation expressed to be payable by it or otherwise due from it in respect of any of the Guaranteed Amounts on the date when it is expressed to be due.  The amount payable by the Guarantor under this indemnity will not exceed the amount the Guarantor would have had to pay under Article 2.01 if the amount claimed had been recoverable on the basis of a guarantee.

2.04
Continuing security

This guarantee is a continuing security and the obligations of the Guarantor under this Deed of Guarantee and Indemnity shall constitute and be continuing obligations and shall endure until all Guaranteed Amounts have been fully paid or discharged and shall not be released or discharged by any intermediate payment or settlement of the Guaranteed Amounts or any of them. No payment or discharge made or given which is, or which the Bank has reasonable grounds to believe will be, subsequently avoided and no release, return, cancellation or discharge of this Deed of Guarantee and Indemnity given or made on the faith of any payment or discharge aforesaid shall constitute discharge of the Guarantor under this Deed of Guarantee and Indemnity or prejudice or affect the Bank's right to recover from the Guarantor to the full extent of this Deed of Guarantee and Indemnity.  The originals of this Deed of Guarantee and Indemnity which are in the possession of the Bank and the Guarantor shall remain the property of the Bank and the Guarantor (respectively) after any release, cancellation or discharge of this Deed of Guarantee and Indemnity.

Subject to Article 3.06 (Subrogation), any right which the Guarantor may have by way of contribution or indemnity in relation to the Guaranteed Amounts, or otherwise to claim or prove as a creditor of the Borrower or its estate in competition with the Bank (in its capacity as Guarantor under this Deed of Guarantee and Indemnity only), shall be exercised by the Guarantor only if and to the extent that the Bank so requires and in such manner and upon such terms as the Bank may specify and the Guarantor shall hold any monies, rights or security held or received by it as a result of the exercise of any such rights (in its capacity as Guarantor under this Deed of Guarantee and Indemnity only) on behalf of, and to the order of, the Bank for application in accordance with the terms of this Deed of Guarantee and Indemnity as if such monies, rights or security were held or received by the Bank under this Deed of Guarantee and Indemnity.

2.05
Application of payments

Any money received in connection with this Deed of Guarantee and Indemnity may be placed by the Bank to the credit of a suspense account with a view to preserving the right of the Bank to prove for the whole of the claims against the Borrower or may be applied by the Bank in or towards satisfaction of such of the Guaranteed Amounts as the Bank in its absolute discretion may from time to time determine; provided, however, that if any such money, being freely disposable by the Bank, is not applied towards satisfaction of the Guaranteed Amounts for which payment of such money was made, the Guarantor's responsibility in respect of the Guaranteed Amounts shall be discharged to the extent of such payment.

2.06
Representations and Warranties of Guarantor

  2.06A
Representations and Warranties of Guarantor


The representations and warranties set out in paragraphs (a) through (i) (inclusive) below of this Article 2.06A are made by the Guarantor for the benefit of the Bank on the date of this Deed of Guarantee and Indemnity and are deemed to be repeated on the dates set out in, and in accordance with, Article 2.06B below.

(a)
Status and Due Authorisation

It has the power to execute and enter into this Deed of Guarantee and Indemnity and to exercise its rights and perform its obligations under this Deed of Guarantee and Indemnity and all action required to authorise its execution of this Deed of Guarantee and Indemnity, its exercise of such rights and its performance of such obligations has been duly taken including without limitation adequately reflecting its obligations hereunder for an amount equal to the Guarantee Maximum Amount in Act No. 497/2009 Coll. on State Budget for Year 2010.

(b)
Binding Obligations

The obligations expressed to be assumed by it in this Deed of Guarantee and Indemnity are legal and valid obligations binding on it in accordance with the terms of this Deed of Guarantee and Indemnity.

(c)
All Actions Taken

All acts, conditions and things required to be done, fulfilled and performed and all consents and authorisations required to be obtained in order (a) to enable it lawfully to enter into, exercise its rights under and perform and comply with the obligations expressed to be assumed by it in this Deed of Guarantee and Indemnity, (b) to ensure that the obligations expressed to be assumed by it in this Deed of Guarantee and Indemnity are legal, valid and binding, and (c) to make this Deed of Guarantee and Indemnity admissible in evidence in the Slovak Republic and in England have been done, fulfilled, performed and obtained.  

(d)
No Deductions or Withholdings

It will not be required to make any deduction or withholding from any payment it may make under this Deed of Guarantee and Indemnity. 

(e)
Pari Passu Claims

Under the laws of the Slovak Republic, the claims of the Bank against it under this Deed of Guarantee and Indemnity will rank at least pari passu with the claims of all its other unsecured creditors save those whose claims are preferred by reason of any bankruptcy, insolvency, liquidation or other similar laws of general application. 

(f)
No Filing or Stamp Taxes 

Under the laws of the Slovak Republic it is not necessary that this Deed of Guarantee and Indemnity be filed, recorded or enrolled with any court or other authority in such jurisdiction or that any stamp, registration or similar tax be paid on or in relation to this Deed of Guarantee and Indemnity.

(g)
No Conflicts

Its execution of this Deed of Guarantee and Indemnity and its exercise of its rights and performance of its obligations under this Deed of Guarantee and Indemnity do not and will not (a) conflict with the provisions of (i) any agreement, mortgage, bond or other instrument or treaty to which it is a party or which is binding upon it or any of its assets or (ii) any applicable law, regulation or official or judicial order or (b) cause any of the foregoing representations to be untrue.

(h)
Choice of Law 

In any proceedings taken in the Slovak Republic in relation to this Deed of Guarantee and Indemnity, the choice of English law as the governing law of this Deed of Guarantee and Indemnity and any judgment obtained in England will be recognised and enforced.

2.06B
Repetition
The representation and warranties set out in paragraphs (a) to (h) (inclusive) above:

(a)
will survive the execution of and each drawdown under the EIB Facility Agreement; and

(b)
are made on the date of this Deed of Guarantee and Indemnity and are deemed to be repeated on each date on which there are any outstanding Guaranteed Amounts which are due but unpaid with reference to the facts and circumstances then existing.

2.07
Covenants of Guarantor

The Guarantor agrees that until all of the Guaranteed Amounts have been fully paid or discharged, it shall:

(a)
obtain, comply with the terms of and do all that is necessary to maintain in full force and effect all authorisations, approvals, licences and consents required in or by the laws and regulations of the Slovak Republic to enable it lawfully to enter into and perform its obligations under this Deed of Guarantee and Indemnity and to ensure the legality, validity, enforceability and admissibility in evidence in the Slovak Republic and in England of this Deed of Guarantee and Indemnity; 

(b)
not take any action which would cause any of the representations made in Article 2.06A above to be untrue at any time during the continuation of this Deed of Guarantee and Indemnity; and

(c)
notify the Bank of the occurrence of any event which results in or may reasonably be expected to result in any of the representations made in Article 2.06A above being untrue when made or when deemed to be repeated.

2.08
Covenant of Bank

The Bank undertakes to the Guarantor that it shall not apply any amounts of principal received by it from the Borrower towards repayment of Tranche B until such time as Tranche A is entirely repaid.

2.09
Acknowledgement

The Guarantor acknowledges: (a) that it has entered into this Deed of Guarantee and Indemnity on the basis of its own assessment of the Borrower and its own assessment of the transactions contemplated in the EIB Facility Agreement, and any security provided in relation thereto, and (b) that it has not been induced to enter into this Deed of Guarantee and Indemnity by any representation made by the Bank.  The Bank is not obliged to report to the Guarantor on the financial position of the Borrower or of any other guarantor or on any security provided.  The Bank shall have no liability for granting or disbursing the Loan, for cancelling or suspending, or not cancelling or suspending the credit or for demanding or not demanding prepayment under the EIB Facility Agreement.

 ARTICLE 3
Enforcement of Guarantee

3.01
Certificate

A certificate of the Bank as to any default by the Borrower in the payment of any Guaranteed Amounts shall, in the absence of manifest error, constitute prima facie evidence against the Guarantor.  

In any legal action arising out of this Deed of Guarantee and Indemnity, the certificate of the Bank as to any amount due to the Bank under this Deed of Guarantee and Indemnity shall, in the absence of manifest error, constitute prima facie evidence of such amount.

3.02 Guarantor’s Maximum Liability

Notwithstanding any other provision of this Deed of Guarantee and Indemnity, the maximum liability of the Guarantor to make payment of Guaranteed Amounts to the Bank under this Deed of Guarantee and Indemnity shall be limited to the Guarantee Maximum Amount.

3.03 Recovery from the Borrower or Third Parties

If, before or after payment by the Guarantor of any Guaranteed Amount, the Bank recovers any money from the Borrower, its insurers or other third parties in accordance with the terms of the Finance Documents, or receives any proceeds from any security granted to or for the benefit of the Bank in respect of the Guaranteed Amounts in accordance with the Finance Documents, all such amounts less all reasonable costs and expenses properly incurred by the Bank in recovering such amount, shall be applied by way of reduction to the liability of the Guarantor under this Deed of Guarantee and Indemnity and any surplus shall be applied to reimburse the Guarantor to the extent of any amount paid out by the Guarantor under this Guarantee.

3.04 Subrogation

(a)
Each of the Guarantor and the Bank agree that upon payment of any part of the Guaranteed Amounts by the Guarantor, the Guarantor shall be subrogated to the extent of such payment to the rights, claims and security of the Bank under and in accordance with the EIB Facility Agreement and the other Finance Documents and the Bank shall take all reasonable steps to preserve such subrogated claims, (provided that the Guarantor shall not be subrogated to any voting rights held by the Bank or be entitled to direct the Bank as to the exercise of such voting rights or to any rights to seek enforcement under any of the Security Documents) unless and until the Guarantor has paid all amounts owed to the Bank under and pursuant to the EIB Facility Agreement and the Finance Documents.  

(b)
Upon the request and at the expense of the Guarantor, the Bank shall assign to the Guarantor the relevant proportion of the Bank's rights under the EIB Facility Agreement and the other Finance Documents in order to give effect to the terms of subrogation referred to in paragraph (a).  

ARTICLE 4
Information to be provided by the Bank

The Bank shall from time to time provide, upon the reasonable request of the Guarantor, information on the amount outstanding under the EIB Facility Agreement and the applicable interest rate.

ARTICLE 5
Amendment to the EIB Facility Agreement

5.01
The Bank may agree to any amendment or variation to the EIB Facility Agreement if: 

(a)
the amendment or variation does not increase the amounts payable by the Guarantor under this Deed of Guarantee and Indemnity or change the conditions under which amounts are payable by the Guarantor under this Deed of Guarantee and Indemnity in any material adverse respect; or

(b)
the amendment or variation consists of the extension of time for payment of a Guaranteed Amount of up to three months in aggregate for such payment; or

(c)
in all other circumstances, the Guarantor has given its prior written consent to the amendment or variation, provided that such consent may not unreasonably be refused or delayed.

5.02
The Bank shall inform the Guarantor without undue delay of all amendments or variations.

ARTICLE 6
Set-Off, Taxes, Charges and Expenses

6.01
Each of the Bank and the Guarantor shall bear its own costs of preparation, negotiation, execution and delivery of this Deed of Guarantee and Indemnity.

6.02
The Guarantor shall indemnify, reimburse and hold harmless the Bank as a separate, independent and direct obligation owed by the Guarantor to the Bank against Losses to which the Bank may be subject or which it may properly incur in connection with:

(a)
the breach of any terms of this Deed of Guarantee and Indemnity by the Guarantor; or

(b)
the enforcement of this Deed of Guarantee and Indemnity against the Guarantor and the recovery from the Guarantor of sums expressed due under or pursuant to this Deed of Guarantee and Indemnity.

6.03
The Guarantor shall make payments under this Deed of Guarantee and Indemnity without set off or counterclaim and free of withholding or deduction on account of tax or fiscal charges, provided that if the Guarantor is obliged by law to make any such withholding or deduction, the Guarantor shall gross up the payment to the Bank so that the net sum received by the Bank is equal to the sum that the Bank would have been entitled to receive pursuant to this Deed of Guarantee and Indemnity had such withholding or deduction not been required.

6.04
If the Guarantor makes a payment pursuant to Article 6.03 and the Bank has, in its sole opinion (acting in good faith), received or been granted a credit against, relief, remission or repayment of, any tax paid or payable, or which would otherwise be paid or payable, by it which is identified by the Bank as being attributable to that payment or the corresponding payment under the Finance Documents, the Bank shall, to the extent that it can do so without prejudicing the retention of the tax benefit of such credit, relief, remission or repayment, promptly pay to the Guarantor such amount as the Bank reasonably determines to be attributable to such payment and which will leave the Bank (after such payment) in no better or worse position than it would have been in had the relevant deduction or withholding not been required.

6.05
Nothing in this Article 6 shall interfere with the right of the Bank to arrange its tax affairs in whatever manner it thinks fit and, in particular, the Bank shall be under no obligation to claim credit, relief, remission, repayment or other benefit from or against its tax liability in respect of the amount of such deduction in priority to any other similar claims, reliefs, credits or deductions available to it, nor shall the Bank be under any obligation to disclose to the Guarantor any information in relation to the Bank’s tax affairs.

ARTICLE 7
Assignment

Any transfer, assignment or novation of liabilities by the either Party under this Deed of Guarantee and Indemnity shall be subject to the prior written consent of the other Party.

ARTICLE 8
Jurisdiction

8.01
Law

This Deed of Guarantee and Indemnity, and any non-contractual obligations arising out of or in connection with it, shall be governed by, and construed in accordance with, English law. 

8.02
Jurisdiction

8.02A
The English courts have exclusive jurisdiction to settle any dispute in connection with this Deed of Guarantee and Indemnity.

8.02B
The English courts are the most appropriate and convenient courts to settle any such dispute in connection with this Deed of Guarantee and Indemnity.  The Guarantor agrees not to argue to the contrary and waives objection to those courts on the grounds of inconvenient forum or otherwise in relation to proceedings in connection with this Deed of Guarantee and Indemnity.

8.02C
This Article 8.02 is for the benefit of the Bank only.  To the extent allowed by law, the Bank may take:

(a)
proceedings in any jurisdiction:

(i)
where the Bank has an office or a branch;

(ii)
where the Guarantor has any assets; and/or

(iii)
that the parties agree upon.

(b)
concurrent proceedings in any number of the jurisdictions referred to in Article 8.02(a).

8.02D
References in this Article 8.02 to a dispute in connection with this Deed of Guarantee and Indemnity include any dispute as to the existence, validity or termination of that document.

8.03
Forum convenience and enforcement abroad

The Guarantor:

(a)
waives objection to the English courts or any of the courts referred to in Article 8.02C on grounds of inconvenient forum or otherwise as regards proceedings in connection with this Deed of Guarantee and Indemnity; and

(b)
agrees that a judgment or order of an English court or any of the courts referred to in Article 8.02C in connection with this Deed of Guarantee and Indemnity is conclusive and binding on it and may be enforced against it in the courts of any other jurisdiction.

8.04
Waiver of Immunity

8.04A
The Guarantor irrevocably and unconditionally:

(i)
agrees not to claim any immunity from proceedings brought by the Bank against the Guarantor in relation to this Deed of Guarantee and Indemnity and to ensure that no such claim is made on its behalf;

(ii)
consents generally to the giving of any relief or the issue of any process in connection with the proceedings as referred to in paragraph (a) above; and

(iii)
waives all rights of immunity in respect of it or its assets.

8.04B
The waiver of, and the consent and agreement not to claim, any immunity in respect of the assets of the Guarantor referred to in Article 8.04(a) above shall not extend to:

(i)
any property of any diplomatic mission of the Slovak Republic; 

(ii) the mineral resources, underground waters, natural medicinal sources and water flows of the Slovak Republic, as referred to in Article 4 of the Constitution of the Slovak Republic;

(iii) any sums standing to the credit of accounts of the National Bank of Slovakia with banks located outside the Slovak Republic; and/or

(iv) any other property which, as a matter of the laws of the Slovak Republic, is exempt from execution, bankruptcy or any other similar proceeding.

8.05
Service of Process

8.05A
The Guarantor irrevocably appoints the Slovak Ambassador to the United Kingdom situated at 25, Kensington Palace Gardens, London W8 4QY, United Kingdom as its agent under this Deed of Guarantee and Indemnity for service of process in any proceedings before the English courts in connection with this Deed of Guarantee and Indemnity.

8.05B
The Bank irrevocably appoints EIB London situated at Royal Exchange Buildings London EC3V 3LF, United Kingdom as its agent under this Deed of Guarantee and Indemnity for service of process in any proceedings before the English courts in connection with this Deed of Guarantee and Indemnity.

8.05C
If any person appointed by a Party as process agent under this Article 8.05 is unable for any reason to so act as process agent for the relevant Party, such Party shall immediately (and in any event within 15 days of the event taking place) appoint another agent and inform the other Party of the name and address of such new agent.

8.05D
Each of the Guarantor and the Bank agrees that failure by a process agent to notify it of any process will not invalidate the relevant proceedings.

8.05E
This Article 8.05 does not affect any other method of service of process allowed by law.

ARTICLE 9
Final Provisions

9.01
Invalidity

If at any time any term of this Deed of Guarantee and Indemnity is or becomes illegal, invalid or unenforceable in any respect, or this Deed of Guarantee and Indemnity is or becomes ineffective in any respect, under any jurisdiction, such illegality, invalidity, unenforceability or ineffectiveness shall not affect:

(a)
the legality, validity or enforceability in that jurisdiction of any other term of this Deed of Guarantee and Indemnity or the effectiveness in any other respect of this Deed of Guarantee and Indemnity in that jurisdiction; or

(b)
the legality, validity or enforceability in other jurisdictions of that or any other term of this Deed of Guarantee and Indemnity or the effectiveness of this Deed of Guarantee and Indemnity under such other jurisdictions.

9.02
Potentially Avoided Payments

If the Bank has been paid an amount under the EIB Facility Agreement by a person (the “Payer”) who the Bank has reasonable grounds to believe has been or will be put into liquidation or administration within any applicable time limit within which the payment of such amount is capable of being avoided or otherwise set aside on such liquidation or administration then, for the purposes of this Deed of Guarantee and Indemnity, such amount shall be regarded as not having been paid until the earlier of:

(a)
the bank ceasing to have reasonable grounds to believe that the Payer has been or will be put into liquidation or administration within such applicable time limit; and

(b)
following the payer actually being put into liquidation or administration, the end of such applicable time limit for the avoidance or setting aside of the relevant payment.

9.03
Currency Conversion

In order to apply any sum held or received by the Bank in or towards payment of the Guaranteed Amounts, the Bank may purchase an amount in another currency and the rate of exchange to be used shall be that at which, at such time as it considers appropriate, the Bank is able to effect such purchase.

9.04
Currency Indemnity 

If any sum due from the Guarantor under this Deed of Guarantee and Indemnity or any order or judgment given or made in relation to this Deed of Guarantee and Indemnity has to be converted from the currency (the “first currency”) in which the same is payable under this Deed of Guarantee and Indemnity or under such order or judgment into another currency (the “second currency”) for the purpose of (a) making or filing a claim or proof against the Guarantor, (b) obtaining an order or judgment in any court or other tribunal or (c) enforcing any order or judgment given or made in relation to this Deed of Guarantee and Indemnity, the Guarantor shall indemnify and hold harmless the Bank from and against any loss suffered or incurred as a result of any discrepancy between (i) the rate of exchange used for such purpose to convert the sum in question from the first currency into the second currency and (ii) the rate or rates of exchange at which the Bank may in the ordinary course of business purchase the first currency with the second currency upon receipt of a sum paid to it by the Bank in satisfaction, in whole or in part, of any such order, judgment, claim or proof.

9.05
Remedies and Waivers

No failure by either Party to exercise, or any delay by either Party in exercising, any right or remedy under this Deed of Guarantee and Indemnity shall operate as a waiver thereof nor shall any single or partial exercise of any such right or remedy prevent any further or other exercise thereof or the exercise of any other such right or remedy.

9.06
Termination

This Deed of Guarantee and Indemnity shall terminate and shall be of no further effect and subject always to Article 2.04, on the earlier of:

(a) the date on which Tranche A has been repaid in full and any available commitment under Tranche A has been irrevocably cancelled;

(b) the date on which the Guaranteed Amounts have been paid in full; 

(c) the date on which the Bank releases this Deed of Guarantee and Indemnity pursuant to Article 9.07; and

(d) the date on which the Bank is replaced in its role as a lender to the Project by another lender.

9.07
Early Termination

The Bank undertakes that upon receipt of written request of the Guarantor it shall wholly or partially release this Deed of Guarantee and Indemnity provided that either: (a) the Borrower has put in place a guarantee in replacement of this Deed of Guarantee and Indemnity which is given by a guarantor acceptable to the Bank and which is in a form satisfactory to, and approved by, the Bank acting reasonably; or (b) on the date of such proposed release, (the “Proposed Early Termination Date”) each of the following conditions are satisfied: 
(a) the final Occupation Permit has been issued in accordance with the Concession Agreement; 
(b) each of the Concession Agreement and each of the Project Agreements is in full force and effect and has not been terminated for any reason whatsoever and no material amendments have been made thereto without the prior written consent of the Bank;

(c) the Borrower is not subject to increased monitoring by the Public Authority under Clause 21.9.5 of the Concession Agreement; 

(d) no Compensation Event, Force Majeure Event or Relief Event being outstanding under the Concession Agreement;

(e) there being no exercise by the Public Authority as at Proposed Early Termination Date of its rights of intervention under Clause 41 of the Concession Agreement and the Public Authority has not given to the Borrower notice to terminate the Concession Agreement;

(f) unless such risk is fully covered by the Public Authority in accordance with the Concession Agreement, no risk which is required to be insured under the Concession Agreement and that is Uninsurable is in existence and no circumstances have arisen which could reasonably be expected to result in a such  risk becoming Uninsurable; 

(g) the Bank has having received a legal opinion from the legal advisers to the Bank confirming that there has been no change in law affecting the validity or enforceability of the Security Documents as defined in Finance Documents and of the security interests constituted thereby, and that the security interests constituted thereby continue to be valid, binding and enforceable;

(h) the Bank has received a certificate from the Borrower (in form and content satisfactory to the Bank acting reasonably) certifying to the Bank that:

(i)
no litigation, arbitration or administrative proceeding of or before any court, arbitral body or agency has been started or, to the Borrower’s knowledge (having made all reasonable enquiry), threatened against the Borrower challenging the validity of the Concession Agreement, the Project, the right of the Borrower to operate the Project or which, if adversely determined, might reasonably be expected to have a material adverse effect on the Project;

(ii)
as far as the Borrower is aware and to the extent they are applicable, the signature and delivery of each of the Transaction Documents as defined in Finance documents on its behalf and its exercise of rights and performance of its obligations under the Transaction Documents are not prohibited by, and do not constitute a breach under, EU procurement rules applicable as at the date of signature and delivery of such Transaction Documents;

(iii)
the Repeating Representations (as defined in Finance Documents) are correct; and

(iv)
it has taken all action reasonably necessary to preserve and maintain the effectiveness of the Bank’s rights under the Finance Documents;

(i) each Equity Party being in compliance with its obligations towards the Borrower under the Equity Contribution Agreement as defined in Finance Documents and the Borrower has received all funds due thereunder and the Equity Parties obligations under the Equity Contribution Agreement are (subject to the Legal Reservations) valid, binding and enforceable;

(j) the Bank has received a certificate from the Borrower (in form and content satisfactory to the Bank acting reasonably) certifying to the Bank as to:

(i)
compliance with the obligations of the Equity Parties to make the relevant equity and subordinated debt contributions to the Borrower under the Equity Contribution Agreement; and

(ii)
their obligations under the Equity Contribution Agreement being valid, binding and enforceable.

(k) as at the Proposed Early Termination Date the Commitments under the Term Loan Agreement as defined in Finance Documents have not been reduced or cancelled without the consent in writing of the Bank;

(l) the Proposed Early Termination Date is at least forty eight (48) months (the “Initial Period”) after the date of issue of the Occupation Permit and that during the Initial Period:
(i)
the Concessionaire has received no more than [●]
 Performance Points under the Concession Agreement in respect of any 12 month period;
(ii)
no Persistent Breach has occurred;
(iii)
no Concessionaire Default or Public Authority Default has occurred which has not been remedied in the relevant remedy period set forth in the Concession Agreement; and
(iv)
no Loan Default has occurred which remains outstanding and no waiver has been granted by the Bank and/or the Lenders (as applicable in accordance with the Finance Documents);

(m) in respect of any rolling twelve (12) month period, the average aggregate of all of the Sub-Section Availability Percentages (as calculated in accordance with paragraph 2 of Part 3 of schedule 11 of the Concession Agreement) for all Carriageway Sub-Sections (excluding any deductions made as a result of a Relief Event or a Force Majeure Event) is greater than or equal to [●];

(n) for each month during the six (6) month period ending on the Proposed Early Termination Date, the average aggregate of all of the Sub-Section Availability Percentages (as calculated in accordance with paragraph 2 of Part 3 of schedule 11 of the Concession Agreement) (excluding any deductions made as a result of a Relief Event or a Force Majeure Event) is greater than or equal to [●]
;
(o) the LLCR on the Proposed Early Termination Date is equal to or greater than [●]
;
(p) the DSCR during the Initial Period was at all times equal to or greater than [(]
; and
(q) the amount standing to the credit of the Maintenance Reserve Account is at least equal to the MRA Required Balance;

(r) the amount standing to the credit of the Debt Service Reserve Account is at least equal to the DSRA Required Balance; and

(s) following such release, the total unguaranteed exposure of the Bank to the Borrower pursuant to the Finance Documents is not greater than EUR 500,000,000;

and the Bank shall use all reasonable endeavours to inform the Guarantor if any of the above conditions have not been met as soon as reasonably practicable after the relevant event or failure to comply has come to the attention of the Bank.
9.08
Rights Cumulative 

The rights and remedies provided by this Deed of Guarantee and Indemnity are cumulative and not exclusive of any rights or remedies provided by law.

9.09
Notices

Notices and other communications given hereunder (other than such as arise out of litigation) to the Guarantor or to the Bank shall be sent out by telex, telegram, SWIFT, registered letter or letter with recorded delivery addressed to it at its address set out below or at such other address as it shall have previously notified to the other in writing as its new address for such purpose:

	For the Bank
	100 boulevard Konrad Adenauer

L-2950 Luxembourg-Kirchberg

Attention: Credit Risk Department

Facsimile: + 352 437704



	For the Guarantor
	[   ]

Attention:  [●]
Facsimile:  [●]


9.10
Counterparts

This Deed of Guarantee and Indemnity may be executed in counterparts and such counterparts taken together shall constitute one and the same instrument.

9.12
Recitals and Annexes

The Recitals form part of this Deed of Guarantee and Indemnity.

The following Annex is attached hereto:

Annex I
Evidence of the Authorisation of the Guarantor to Execute the Deed of Guarantee and Indemnity and Authority of Signatory

Annex 2
Form of Demand

IN WITNESS WHEREOF the parties hereto have caused this Deed of Guarantee and Indemnity to be executed as a deed in three originals in the English language.  This Deed of Guarantee and Indemnity has been initialled by ● on behalf of the Bank and by ● on behalf of the Guarantor.


[(] 2010

	EXECUTED AS A DEED for and on behalf of

THE SLOVAK REPUBLIC 
	EXECUTED AS A DEED for and on behalf of

EUROPEAN INVESTMENT BANK

	By: 

Name: 

Title:


	By: 

Name: 

Title:




ANNEX I

EVIDENCE OF THE AUTHORISATION OF the Guarantor 
TO EXECUTE THE DEED OF GUARANTEE AND INDEMNITY AND AUTHORITY OF SIGNATORY

[NOTE: MINISTRY usually encloses legal opinion issued by the Ministry of Justice.  The legal opinion generally stipulates and confirms that the guarantor has the legal capacity and power to enter into the agreement, that the guarantor by entering to the agreement will create valid and binding obligation with respect to the Guarantee Agreement, that all actions or requirement of the Slovak law or authoriSation have been duly taken or fulfilled. ]

ANNEX 2

FORM OF NOTICE OF DEMAND

To:
The Slovak Republic, represented by the Ministry of Finance of the Slovak Republic, having its principal office at Štefanovičova 5, 817 82 Bratislava, Slovak republic, represented by Ing. Ján Počiatek, the Minister of Finance of the Slovak Republic

Date: ____________

Dear Sirs, 

1.
We refer to the deed of guarantee and indemnity (the “Guarantee”) granted by you, as Guarantor, on [   ], European Investment Bank (the “Bank”) in connection with the financing of the D1 Highway Project made available to Slovenské dial’nice a.s. (the “Borrower”).

2.
All terms and expressions defined in the Guarantee shall have the same meaning when used herein.

3.
We hereby notify you that the Borrower has failed to pay to the Bank the amount of [amount] which was due to the Bank on [due date] pursuant to Clause [   ] of  [relevant Finance Document].
4.
Pursuant to Clause 2.01A (Guarantee) of the Guarantee, we hereby request that you, in your capacity as Guarantor under the Guarantee, pay to us the sum of [amount].

5.
The above amount shall be paid into the following account [account details].

EUROPEAN INVESTMENT BANK

By: ______________________________

Name: 

Title:

� To be in line with Finance Agreements


� To be in line with Finance Agreements


� To be in line with Base Case (Refinancing) and calculated based on the assumptions therein but in any event not to be less that 1.30x


�  To be in line with the Base Case (Refinancing)  and calculated based on the assumptions therein but in any event not to be less than 1.25x
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