Annex 2

FAB CE 

MEMORANDUM OF UNDERSTANDING

between the Ministries of Transport of the Republic of Austria, Bosnia and Herzegovina, the Republic of Croatia, the Czech Republic, the Republic of Hungary, the Slovak Republic and the Republic of Slovenia

(hereinafter called the “States”)

Desiring to comply with the requirements under the Single European Sky Initiative, in particular with establishment of Functional Airspace Blocks as its key element;

Considering the decisions reached at the 20th meeting of the CEATS Coordination Group of 28 March 2008 whereby the States approved the Results of the FAB Central Europe Feasibility Study and decided to formalise the negotiation process leading to the FAB Central Europe Agreement (hereafter the “FAB CE Agreement”) through a Memorandum of Understanding of the participating States;

Considering a Memorandum of Cooperation between AustroControl, BHDCA, CroatiaControl, Hungarocontrol, LPS Slovak Republic, RLP Czech Republic, and Slovenia Control (hereinafter called the ANSPs) dated 30 May 2008 and their request for involvement and support of  the States; 

Considering the joint intent expressed in the Declaration by the Ministers of Transport of the Republic of Austria, Bosnia and Herzegovina, the Republic of Croatia, the Czech Republic, the Republic of Hungary, the Slovak Republic and the Republic of Slovenia of 12 June 2008 to establish the FAB Central Europe (hereinafter as the “FAB CE”) in the en-route controlled airspace (upper and lower) above their territory based on, but not limited to, consensual conclusions and results of the FAB Central Europe Feasibility Study and to establish the necessary arrangements in support of the negotiation of a comprehensive FAB CE Agreement;

Have reached the following understanding:

Section I

Purpose and objectives

The purpose of this Memorandum is to establish a general framework of cooperation among the States, including their National Supervisory Authorities and respective military authorities, aimed at the establishment of FAB CE and to create the interfaces enabling the coordination between the States and ANSPs.

The States will endeavour to establish the FAB CE and to jointly proceed towards the conclusion of a FAB CE Agreement by the end of April 2010. To this end, the States will establish a FAB CE Preparatory Structure. 

Section II

FAB CE Preparatory Structure

The States hereby create a FAB CE Preparatory Structure comprising a structure at State level (“State Level Structure”) established and developed by this Memorandum and the decisions of the Provisional FAB CE Coordination Council as well as the necessary interfaces between the State Level Structure and the respective structure established among the ANSPs (“ANSP Level Structure”) to ensure their mutual cooperation, consultation and coordination. 

The State Level Structure will comprise of the Provisional FAB CE Coordination Council (PFCC) and of its following subordinated coordination and/or working groups (“State Level Groups”):  

i) National Supervisory Authorities Coordination Group (NSA CG);

ii) Civil Military Coordination Group (C-M CG); 

iii) FAB CE Agreement Drafting Group (FA DG); and

iv) other State Level Groups established if deemed appropriate, by the PFCC.
Each State will be represented on all levels of the State Level Structure.

Provisional FAB CE Coordination Council (PFCC)

The PFCC as a supreme body of the FAB CE preparatory phase will be responsible for the achievement of the objectives of this Memorandum. To this end, the PFCC will: 
a. endorse the final draft of the FAB CE Agreement (to be ready for signature) including its Annexes and, if necessary, any other agreements required to be concluded prior to or together with the conclusion of the FAB CE Agreement;

b. approve, amend and/or reject the documents submitted by the State Level Groups;

c. approve, amend or reject the documents dealing with the responsibilities of the States and take into account, comment upon, or give guidance with regard to all other relevant documents submitted by the ANSP Level Structure;

d. establish other State Level Groups, if deemed appropriate;

e. adopt the Terms of Reference of State Level Groups and arrange for the nominations to be made by the States for these groups;

f. cater for appropriate interfaces between State Level Structure and ANSP Level Structure, including adoption of appropriate cooperation, consultation and coordination mechanism;

g. determine the arrangements relating to the pre-FAB consultation process with relevant stakeholders;

h. decide upon the use of the external resources required for the State Level Structure, including the support from EUROCONTROL;

i. decide upon the admittance of new members to this Memorandum;

j. address any other issue, if deemed necessary.

The PFCC will be composed of representatives of each State. Each State may nominate several representatives while being understood that each State has only one vote. Chairmen of the State Level Groups and experts will be invited to participate at the PFCC´s meetings, when appropriate. 

For the purpose of this Memorandum, the PFCC will be the sole decision-making body of the State Level Structure. 

The PFCC will adopt its decisions during its meetings or by correspondence according to the rules set out in its Terms of Reference. While adopting its decisions, the PFCC will take into account the principles of cooperation, consultation and coordination governing the relationship between the State Level Structure and the ANSP Level Structure and the position of the State Level Groups on the submitted documents. 

The PFCC´s Terms of Reference form the Annex No 1 to this Memorandum. 

National Supervisory Authorities Coordination Group (NSA CG)

NSA CG will be entrusted with drafting the deliverables related to coordination of NSAs work on, inter alia, the regulatory, supervision and oversight issues. 

NSA CG will be composed of the civil aviation representatives/experts of the Ministries of Transport or Civil Aviation Authorities upon the decision of each State.

Civil Military Coordination Group (C-M CG) 

C-M CG will be entrusted with drafting the deliverables related to coordination between military and civil aviation issues and ensuring that military views are duly reflected in preparation of the FAB CE.

C-M CG will be composed of military representatives/experts of each State and members of NSA CG.

FAB CE Agreement Drafting Group (FA DG)

FA DG will be entrusted with drafting and negotiation of the FAB CE Agreement, including its Annexes and, if necessary, any other agreements required to be concluded prior to or together with the conclusion of the FAB CE Agreement.

FA DG will be composed of the representatives/experts nominated by each State.

SECTION III

COOPERATION, CONSULTATION AND COORDINATION

Cooperation, consultation and coordination will ensure timely, effective and efficient flow of information and coordination within the State Level Structure and between the State Level Structure and ANSP Level Structure. 

Each key deliverable, including, but not limited to the final draft of the FAB CE Agreement, will be subject of consultation and coordination with other State Level Groups and/or ANSP Level Structure prior to its submission to the PFCC for its consideration and/or approval. Each submitted deliverable will be accompanied with the positions of these bodies. 

The PFCC will adopt appropriate cooperation, consultation and coordination mechanism.  The PFCC may request support from EUROCONTROL in the facilitation of such process. 

SECTION IV

FUNDING

Each State will bear the expenses of its representatives´ participation in the working structures. The participation of the States´ representatives and experts will be considered as in kind contribution.

 SECTION V

AMENDMENT

This Memorandum may be amended at any time by mutual written consent of the States.

SECTION VI

DURATION AND EFFECTIVE DATE

This Memorandum will come into effect on the day of its signature and stay in effect until the signing of the FAB CE Agreement, unless otherwise provided for in the FAB CE Agreement. 

Each State may terminate its participation to this Memorandum at any time upon a one month notice in writing to the other States. 

SECTION VII

MISCELLANEOUS 

The States will be free to access and use all the documents and related material to be developed under this Memorandum.  

Any dispute about the interpretation or application of this Memorandum will be resolved by consultations between the States, and will not be referred to any national or international tribunal or third party for settlement.

Nothing in this Memorandum binds the States to agree upon or become party to any legally binding instrument under national or international law. 

This Memorandum represents the understanding reached between the States on the matters referred to in this Memorandum. This agreement is not eligible for registration as a treaty under Article 102 of the UN Charter.

Signed in seven counterparts in the English language at /place / on /date/.
For Federal Ministry for Transport, Innovation and Technology
of the Republic of Austria









     ……………………………………………
For Ministry of Transport and Communications 

of Bosnia and Herzegovina








     ……………………………………………

For Ministry of the Sea, Transport and Infrastructure 

of the Republic of Croatia








     ……………………………………………

For Ministry of Transport of the Czech Republic








     ……………………………………………

For Ministry of Transport, Telecommunication and Energy

of the Republic of Hungary








     ……………………………………………

For Ministry of Transport, Posts and Telecommunications

of the Slovak Republic








     ……………………………………………

For Ministry of Transport of the Republic of Slovenia








     ……………………………………………

List of Annexes:
1. 
Terms of Reference of the PFCC

ANNEX I

	PROVISIONAL FAB CE coordination COUNCIL (PFCC)

TERMS OF REFERENCE 


In order to provide strategic guidance and decisions related to the process of FAB CE preparation and implementation:  

1. The Provisional FAB CE Coordination Council (PFCC) shall determine a common position for the States regarding all the matters relating to the process of FAB CE preparation and implementation until such time as the FAB CE Agreement is signed and appropriate working arrangements have been put in place with the aim to achieve this goal not later than 31st May 2010.

2. The PFCC shall be responsible for achievement of the objectives set forth in the Memorandum of Understanding. 

3.
The PFCC shall hold regular meetings as and when agreed among the representatives of the States. The meetings of the PFCC shall be chaired by a representative of one of the States. The chairmanship shall rotate annually in an English alphabetical order.

4.
The adoption of a decision by the PFCC shall be taken by consensus of representatives of all the States. Provided that the PFCC has exhausted all reasonable efforts to reach consensus, different opinions will be duly recorded and justified and submitted to the Ministers of Transport for the resolution.

5.
The PFCC shall make the decisions at its meetings and/or by correspondence (including e-mail). Should the decision be made via correspondence, the decision will be considered adopted upon the receipt of the written affirmative statements from all the States. The PFCC Chairman may request response period not shorter than ten days. For avoidance of doubts the decision will not be adopted, if position of any State would not be disclosed in writing within designated response time.

6.
The Chairmen of the State Level Groups, representatives of the ANSP Level Structure and other representatives and experts will be invited to attend the meetings of the PFCC when appropriate; in particular when their participation will be relevant for the deliberations on the submitted documents and/or other issues under the consideration at the meeting of the PFCC.

7.
The PFCC shall in particular determine a common position for the States regarding the draft of the FAB CE Agreement. The PFCC will endeavour to ensure that the decision making processes incorporated in the draft of the FAB CE Agreement will allow individual groups of the States to proceed further with the agreed FAB CE implementation plan by different time without being detrimental to stated interests of the non-participating States (similar to cooperative decision-making under Article 23 of the Treaty of European Union).
8.
The Director General of the EUROCONTROL Agency will be invited to attend the meetings of the PFCC when his participation will be considered necessary by the States to facilitate the process of FAB CE preparation and implementation. 
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